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[Title]

Sales of Jointly-Owned Shares in Real Property through ‘Owner’s System’ and Affiliated Loans
[Deciding Court]

Tokyo District Court

[Date of Decision]

25 March 2003

[Case No.]

Case Nos. 8106 & 17725 (wa) of 1994, Case Nos. 5061 & 7032 (wa) of 1995 (this suit)

Case No. 10989 (wa) of 1995 (first countersuit)

Case No. 13382 (wa) of 1995 (second countersuit)

[Case Name]

Claims for Damages, Counterclaim for Reimbursement, Counterclaim for Loan Payment

[Source]

Hanrei Jiho No. 1830: 72

[Party Names]

Plaintiffs
XX

Vs.

Defendants
Y1

Y2 (Orient Corporation)

[Summary of Facts]

Company A (not a party to the suit) was in the business of sales of condominium and hotel subdivision packages, and was managed solely by Y1 (Defendant), who was the founder and a representative director of Company A. Company A adopted a system called the ‘Owner’s System,’ in which Company A sold jointly-owned shares in real property including hotels, Company A’s subsidiary rented the same, and Company A jointly and severally guaranteed the said subsidiary’s rent payment obligations. As part of this system, in 1989, Company A established Company B (not a party to the suit) and constructed Hotel B. Company A registered segmented ownership for each hotel room in Hotel B, then subdivided the same into jointly-owned shares (hereinafter referred to as the “Ownership Shares”). Company A added affiliated financing through Y2 (Defendant) and others and sold the Ownership Shares to customers.
As part of the purchase of the Ownership Shares, customers were required to enter into a membership contract as well as a sales contract with Company A, and a lease contract with Company B (hereinafter referred to as the “Product”). In other words, on purchasing an Ownership Share the customer enrolled in the ‘B Owner’s Club’ and paid a membership deposit. The purchase price for Ownership Shares was 5 million yen for a hotel room, and 2 million yen for a storage space. There were special provisions with regard to ‘buyouts’ and ‘buy backs’ in the Ownership Shares sales contract. Once 5 years had passed after a purchaser had entered into a sales contract, the purchaser was able to apply to withdraw from membership and receive a refund of their membership deposit, as well for Company A to buy back the Ownership Share at the same price as the sales price. Once 20 years had passed after a purchaser entered into the sales contract, the purchaser was able to sell the Ownership Share back to Company A at the same price as the purchase price, and Company A would return the membership deposit to the purchaser. Other details of the Product included that purchasers entered into a 20-year lease with Company B, Company B paid the membership deposit and rent of approximately 10% of the total purchase price, and that Company A jointly and severally guaranteed the rent payments.

On 20 April 1989, Y2 entered into a business affiliate loan contract with Company A with regard to the ‘Owner’s System’ hotel sales operated by Company A. Under the business affiliation, Company A accepted loan applications from customers who wished to receive a loan from Y2 or its affiliated financial institution, and conveyed the information to Y2. Upon receipt of the loan applications from Company A, Y2 examined the applications in accordance with credit standards for apartment loans, and determined whether or not to offer a loan. Company A was to comprehensively guarantee obligations that the customers bore towards Y2. The loan funds were transferred to borrowers through bank deposits to the deposit accounts of the borrowers or their representatives appointed in writing.

Company A’s business deteriorated from around 1980. It engaged in repeated window-dressing of its settlements of accounts, by means such as inflation of the value of its real estate stock and the inclusion of fictitious sales, and ultimately, declared bankruptcy on 30 March 1993. Y2 had requested Company A’s financial statements for each accounting period, and found no indications of the deterioration in Company A’s business. On the contrary, the financial statements indicated strong sales and recurring profit, and Company A’s business reports subsequently acquired by Y2 gave no reason to suspect Company A’s deteriorating financial condition. It should also be noted that Y2 had extended business loans to Company A, separately to the above affiliate loans. Taking the 1990 accounting period as an example, the scale and ratio of these separate loans was as follows; of Company A’s total borrowings of over 59.6 billion yen (59,600,000,000 yen), Y2’s loan to Company A was over 1.7 billion yen (1,700,000,000 yen), which was approximately 2.96% of Company A’s total borrowings, making Y2 Company A’s 9th largest lender.

XX (Plaintiffs) were purchasers or transferees of the Product, and filed suit asserting Y1 and Y2’s joint liability in tort. XX asserted grounds for Y2’s liability in tort that included the following:  (1) the Product was a high-risk financial product, the sales of which were in violation of the Capital Subscription Act; (2) Y2 developed and sold the Product jointly with Company A by including Y2’s affiliated loans in the Product package; and (3) Y2 was either aware of, or could easily have been aware of Company A’s collapse. In response, Y2 filed a countersuit against XX seeking remedies including the repayment of loans. In response to Y2’s countersuit, XX asserted:  (1) the application by analogy of Article 30(4) of the Installment Sales Act; and (2) breach of the incidental duties of a credit company, or an extension of a defense pursuant to the principle of good faith.
The Tokyo District Court decision accepted liability on the part of Y1, who was the sole manager of Company A, on the basis that it constituted a tort for Company A to have sold the Product to XX after repeatedly engaging in window-dressing of its accounts and expanding its business at random through debt despite showing a loss from the accounting period ending March 1980, prior to the collapse of the ‘bubble’ economy. Tokyo District Court ruled as follows with regard to Y2’s joint liability for unlawful acts. This commentary is limited to the aspects of the decision relating to Y2’s liability.

[Summary of Decision]

XX’s claims dismissed. Y2’s claim in countersuit allowed.

I.

“It was found that the sales contract [for an Ownership Share] stated details including what was covered in the share the purchaser was acquiring, along with in what proportion, and the real estate purchase price per Ownership Share. It also specified which part of the hotel constituted the purchaser’s share. Company A transferred the Ownership Share as part of the performance of Company A’s obligations under the sales contract and also completed the registration of the Ownership Share transfer. The same information regarding the Ownership Share included in the sales contract was also included in the lease contract between Company A’s subsidiary and XX. It follows that the sales contract, although considerably different in style to a normal real estate transaction, could be said to have some substance as a real estate transaction.

XX asserted that the relevant sales contract was not, in substance, a real estate transaction due to matters such as the unreasonableness of the buy back provision at the sales price after 20 years. However, even though the Product was an anomaly, involving the segmented ownership of hotel rooms being further divided into jointly-held shares, it nonetheless featured real estate purchase prices and a membership deposit for the use of the hotel and our conclusion above does not waver, even after consideration of XX’s various arguments.”
II.

“It was obvious that Y2 could not be regarded as having jointly developed and sold the Product with Company A solely due to Y2’s agreement to offer loans as an affiliate. On the contrary, with regard to the jointly-owned shares in each hotel, including the Product, although it was recommended that purchasers pay the purchase price with a loan, purchasers were not required to obtain loans from Y2 or its affiliated financial institution. In fact, among the customers, which included the Plaintiffs XX, there were quite a few who purchased the Product with their own funds or with a loan from a financial institution other than Y2. (According to the full details of the argument, a total of about 100 purchasers among the Plaintiffs XX purchased the Product either with their own funds or with a loan from a financial institution other than Y2.)”

“It is an unavoidable conclusion [on the facts of the case] that Y2 neither grasped Company A’s above described situation, nor realized that Company A’s ‘Owner’s System,’ as well as its management, were about to collapse.”

III.

“Since this case did not involve the intermediary services for installment sales to which Article 30(4) of the Installment Sales Act applies, and it was clear that the Product was not a specified product for which that Act was intended, there was no legal foundation for the extension of the right of defense claimed by XX.”

“XX asserted that various contracts in the case formed a “trinity”, with each contract closely connected to and inseparable from the others. Whilst it can be found that each XX Plaintiff entered into both the sales contract and the loan contract in order to purchase a share in the hotel … although Y2 was a party to consumer loan contracts or guarantee contracts, Y2 was a party to neither the sales contracts, nor the lease contracts. The business [affiliation] contract did not mandate that a consumer loan contract or guarantee contract with Y2 be entered into in conjunction with the sales contract. It was impossible to regard all the contracts in the case as one, sharing the same legal destiny. XX’s above-described assertions were groundless.”

The Court ruled in terms of the duties including securing performance, investigation, and proper collateral evaluation that are known as “lender’s duties,” and were incidental duties of care that Y2 should have exercised with regard to the loans, that either these duties could not be upheld in the first place, or were not breached, and concluded with the following statement.

“Even if it were true, as the Court stated above, that the 10% rent guarantee and buy back guarantee after 5 years that Company A promised were at unusually high prices compared to the terms offered by other companies in the industry, and the contracts themselves were dubious in terms of workability and reliability, the sales contracts and the loan contracts were separate contracts with different subjects and features (many of the purchasers purchased with their own funds or with loans from other companies other than Y2.) It goes without saying that the purchasers should themselves have taken the initiative to be the primary judges of the trustworthiness and reliability of the sales contract. It was difficult, as mentioned above, to necessarily find that Y2 did foresee, or could have foreseen, that Company A would be at risk of bankruptcy sooner or later. As it was also difficult to conclude that Y2 knew or could have known that Company A was incapable of performing its promises, including in relation to the rent guarantee, we cannot conclude that there were special circumstances that justify imposing the results of Company A’s failure to perform its proper obligations (the payment of rent as contracted, as well as the buy back of the property at the purchase price) upon Y2.”
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